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FEDERAL APPEALS PANEL

IN THE MATTER OF APPEALS UNDER REGULATION 24 OF THE FEDERAL ELECTIONS
REGULATIONS

BETWEEN:
Mr Toby Keynes
Mr David Barnsdale
Mr Mark Johnston
Appellants
-and-
David Crowther (Returning Officer)
Respondent
RULING OF THE FEDERAL APPEALS PANEL
INTRODUCTION
1. This is the decision of the Case Panel which comprised Bridget Fox, Maria Gee and

David Graham (in the Chair).

2. The Case Panel conducted a video hearing between approximately 2.15pm and
5.15pm on 12 August 2025. We heard from each of the Appellants, the Respondent,
and Rachel Minshull who is the Company Secretary of the company which holds the
assets of the Party, and considered all the documentation that they submitted to us.
We are grateful to all of them for their submissions.

3. These linked appeals are brought against the process applied by the Returning Officer
in filling casual vacancies arising on the Federal Council and Federal Policy Committee,
in exercises that took place on 25 April 2024, 24 September 2024 and 1 May 2025.

4, Federal Party committees are elected for a fixed term using the single transferable vote
system (‘STV’), whereby members rank their preferred candidates in order of
preference. Where casual vacancies arise on Federal committees, the Party has in its
wisdom chosen not to hold a ‘by-election’ for each vacancy, but rather to attempt to
honour the original preferences of the electorate, by re-examining the ballots cast in



the original election, to conduct a recount with the idea that the substitute committee
officer would be selected from among candidates who missed out on a place the first
time around, in order of who received the most preferences.

5. Federal Council has 21 positions elected by the general membership at Federal level,
and there were 59 candidates running in the original elections for that body, for whom
2,850 members cast votes in 2022. Where there are a large number of candidates who
were originally running for a large number of positions, and thousands of voters each
of whom ranks their individual preferences on the ballot, the STV counting process can
be mathematically unpredictable and requires a large number of contingent steps to
be carried out, as candidates are sequentially eliminated or selected and voters’
preferences re-allocated with the value of each transferred vote liable to successively
diminish. We explain in more detail below.

6. The original elections were conducted by electronic voting. Fortunately, modern
computer software can, in principle, be programmed to apply algorithms to carry the
above process out, although there was some dispute as to the capabilities of the Mi-
Voice software then in use by the Party.

7. The Appellants alleged that the counting method applied did not conform to the
Election Regulations insofar as some candidates were removed at the outset of the
count, which they say had knock-on impacts on the results. We are therefore called
upon to interpret the Election Regulations and what process they require.

RELEVANT RULES AND PROCEDURES

8. The Federal Party Constitution (‘FPC’) provides by article 9.12 for a Federal Council
("FC’) which, by paragraph (a) of that article, shall include 21 people elected by all
members of the Party. The final sentence of art.9.12(a) states, ‘Casual vacancies
amongst this group shall be filled in accordance with the election regulations’. The
Federal Policy Committee (‘PC’) is established by article 10 of the FPC. Article 10.2(g)
provides for 15 of its members to be elected by party members and again provides for
casual vacancies to ‘be filled in accordance with the election regulations’.

9. The Election Regulations are ‘rules as to...party elections’ made by the Federal Board
and ratified by Conference pursuant to article 9.9(c) of the FPC. The relevant Election
Regulations in force at the time of the first two impugned election counts were ratified
in 2023. Amendments were made with effect from March 2025, which are shown in
square brackets below.



10.

The most relevant provisions in the Election Regulations were as follows:

‘Counting of elections

18. All contested elections shall be conducted by secret ballot and the single
transferable vote. Counts shall be conducted in accordance with the current
edition of the Electoral Reform Society’s publication How to Conduct an
Election by the Single Transferable Vote, subject to the application of paragraph
53 below for federal committee elections. [On completion of the count, the
election result will be published on the Party website giving details of all stages
of the count.]

19. The Returning Officer shall have the power to make rulings to facilitate the
completion of the count.

Interpretation, complaints and appeals

20. In interpreting and applying these regulations, and in any case where the
regulations are silent, the Returning Officer shall have the power to make all
necessary decisions concerning the conduct of these elections, following the
aims and principles of public election law.

[...]

22. Any party member may lodge, in writing in a format prescribed by the
Returning Officer, a formal complaint of infringement of election regulations
upon becoming aware of any alleged infringement and not more than 7 days
after the declaration. The written complaint should be addressed to the
Returning Officer and specify in detail the nature of the infringement. The
Returning Officer shall then decide, in full consultation with the Returning
Officer team, whether there is sufficient evidence and grounds to uphold the
complaint, but shall not do so without offering any candidate concerned the
right to make representations, and having regard thereto. Any party member
who makes repeated and vexatious complaints may be referred to the party’s
disciplinary system.

23. If a complaint is made prior to the declaration of the result, the Returning
Officer shall have the power to postpone such declaration until the
determination of such complaint or, where an appeal is made against their
decision, until the determination of such appeal. The Returning Officer shall
have the discretion to use this power to suspend individual candidates from



serving on any position they are elected to while any such complaint is
investigated and/or subject to appeal.

24. Appeals against decisions of the Returning Officer must be referred to the
Federal Appeals Panel within 14 days of the decision.
[...]

Committee elections: counting

51. The committees shall be counted in the order they are listed in the
constitution. Once a candidate has been elected to a committee, if Article 8.3
of the constitution concerning candidates being elected for more than one
committee applies, they will be withdrawn from all subsequent elections for
which they were nominated.

52. If the specified proportions of candidates with protected characteristics in
Articles 2.5, 2.6 and 2.7 of the constitution are not elected by the operation of
the above rules, the Returning Officer shall conduct such further counts as they
consider necessary and declare elected those members of the under-
represented characteristics and declare not elected those members of the
over-represented characteristics who would or would not have been elected to
committees with such larger and smaller numbers of members as would cause
the correct number of that characteristic to be elected.

53. Casual vacancies occurring shall be filled by recounting the original ballot
papers in the election, passing over any preferences for any candidate causing
a vacancy. If necessary, further counts shall be conducted using the principles
set out in paragraph 52 to ensure that all candidates originally elected so
remain and that the specified [24]* proportions of protected characteristics are
maintained. [On completion of the count, the election result will be published
on the Party website giving details of all stages of the count.]’

11. The most recent version of the Electoral reform Society’s How to Conduct an Election
by the Single Transferable Vote (‘the Manual’) is the 3™ Edition (June 1997). It is
premised on counts being undertaken by hand with paper ballots.

12. The Manual states at section 2 that the specification of STV is for a ‘Droop Quota’ to
be determined which is the number of valid votes divided by one more than the

1 We wonder whether the number ‘24’ that was introduced into the published March 2025 version of the
amended regulations was an erratum. That apparent amendment is not germane to this appeal.



13.

number of places to be filled. Thereafter, ‘All the transferable papers of any candidate

with a

surplus above the quota are transferred to other, continuing, candidates in

accordance with next available preferences expressed by the electors, the transfer

value being determined by sharing the surplus equally between the transferable

papers’

Under

. Under the heading. ‘Effect of the Single Transferable Vote’, it states:

‘The sorting of voting papers according to first preferences in effect arranges
the electors into generally unequal groups, each group supporting a single
candidate. The transfers of surpluses and exclusions reduce the groups in
number according to the number of places to be filled, and make the initially
unequal groups each approximately equal to a quota.

The electorate is thus arranged into the desired number of nearly equal opinion
groups, each group with its own representative.

Nearly every vote is effective in helping to secure the election of a chosen
candidate.

Nearly every elector has an equal effect on the result and is directly
represented by someone whom that voter has helped to elect.

In voting, different electors may attach different weights to several criteria
simultaneously. The Single Transferable Vote gives proportional representation
of this opinion structure of the electorate with an accuracy dependent only on
the number of representatives simultaneously elected.

The Single Transferable Vote gives freedom of choice to electors and ensures,
as far as possible, that the choice is satisfied and not distorted or frustrated.’

the heading, ‘Elections to fill individual posts’, the Manual states:

‘The Single Transferable Vote can be used to fill a single office, such as that of
Prime Minister, Mayor, Chairman, Secretary or Treasurer of any organisation,
and is then commonly known as the Alternative Vote.



14.

15.

The Quota for election is then one-half of the votes. The Alternative Vote
avoids election on a minority of votes, but proportional representation is, of
course, unattainable in filling a single vacancy.

When direct elections for officers and executive committee or council are held
simultaneously, the counts are completed consecutively according to seniority
of office. As in the case of a withdrawal, this enables preferences for any
candidate already elected to a higher office to be passed over during a later
count, without disadvantage to any elector’

There are ‘detailed instructions’ of counting set out at section 5 of the Manual. In

summary, the following steps apply:

(a)
(b)

(c)

(d)

Calculate the quota (para.5.1.6)

Count first preference votes and deem elected any person whose vote equals

or exceeds the quota (para.5.1.7)

At subsequent stages:

(i) If any candidates have surpluses, transfer the largest? unless the total of
such surpluses does not exceed the difference between the votes of the
2 candidates with the fewest votes, or the difference between the total
of 2 or more candidates with the fewest votes who could be excluded
because their combined votes did not exceed the total of the candidate
next above them, and the vote of that candidate (para.5.2.2), in which
case defer the transfer to the next stage.

(ii) Transfer the next largest surpluses in order as per paragraph 5.2.2.

(iii) Where, after all surpluses have been transferred or deferred at each
stage, places remain to be filled, exclude the candidate with the fewest
vote, and any other candidates with the next-fewest, whose votes sum
to less than the total of the candidate next above (para. 5.2.5).

(iv) Repeat these steps until all places are filled.

The transfer value of each surplus ballot paper for a candidate exceeding the

guota at each stage is calculated to 2 decimal places, and is arrived at by

dividing the surplus by the number of transferable papers (para. 5.3.7), where
their total present value exceeds the surplus. Otherwise the transfer value is
the present value of the paper (para.5.3.7).

There is then a section worded as follows:

‘Causal [sic] vacancies
by-election

2 There are tie-break provisions at para.5.2.3.



FACTS

No purpose is served by holding a by-election, since a representative so
elected would represent the dominant opinion group in the particular multi-
member constituency, and not necessarily the opinion group of the vacating
member.

There are three possibilities:

The vacancy may be filled by recounting all the original voting papers for the
constituency, passing over all preferences for the vacating representative, and
for any other candidate who now withdraws. With the provision that no other
previously elected representative should be excluded, the count proceeds until
a stage when a new representative has been elected. This representative,
together with the surviving representatives, will reflect the original wishes of
the electorate. This method requires that the original voting papers should be
retained under secure conditions.

The vacancy may be filled by co-option...

The vacancy may be left unfilled....

16. The method applied by the Respondent to count appeals was as follows?:

(a)

(b)

(c)

(d)

(e)

Remove those who had been successful in other more senior-priority elections
and were deemed withdrawn under reg.51 of the Election Regs.

Remove anyone who had already resigned from that committee or left the
Party.

Remove anyone who had indicated they no longer wished to be considered for
the casual vacancy.

Remove those who have previously been elected (either originally, or to fill a
previously arising casual vacancy during the same term of office).

Run the recount ‘with only those who could win in the count’.

It was the final two points which were contentious.

SUBMISSIONS

17. The Appellants argued that the Manual required the original count to be re-run passing

over the preferences for the vacating representative, but including all the originally

3 As set out in his

Form 2 response.



18.

19.

20.

21.

22.

elected candidates in the process. Where a previously elected representative would
fall to be eliminated applying the normal algorithm (our para. 14 above), they should
be ‘saved’/protected and the candidate with the next-lowest total who had not been
previously elected should be eliminated instead.

The Appellants’ case was that in the STV process, any surplus preferences above the
qguota are split up and bear a fractional value below 1, which will diminish the more
votes are transferable. This is designed to ensure that voters’ preferences overall have
equal weight in the process, because those whose preference was picked have already
influenced the filling of one or more places on the committee. Conversely, next
preference votes for eliminated candidates are transferred at their present value in
order that those electors retain the opportunity for influence later on in the process.

If the previously elected candidates are excluded from the recount, then the effect is
that all the first-preference votes for them are transferred to the next eligible
candidate at present value, and not just the surpluses above the quotas. The effect is
that the opinions of electors whose first preference vote was cast for a previous
returned candidate in effect count for more than those of other electors, because they
get their first choice and also more say as to the remaining candidates as well.

The Appellants argued that ‘dominant factions’ would be over-represented. However,
when pressed, they were not able to substantiate that argument on the particular facts
of these appeals, because there were no organised slates or factions of candidates with
a common platform whose electors’ votes could be shown to have been cast the same
way.

Mr Keynes argued that the recount would be ‘cleaner’ and require fewer stages if those
previously elected as substitutes following casual vacancies were not also
automatically saved from elimination and retained. There was some discussion as to
whether ‘originally elected’ in regulation 53 meant something different from
‘previously elected’ in the Manual.

The Respondent submitted that he followed the letter of regulation 53, to which
regulation 18 was subject, he had broad discretion to apply the Regulations including
where they were silent, and regulation 53 did not expressly stipulate whether the
already-elected candidates should be included in the counting, as long as the process
ensured that they were retained at the end. He also said it would be practically
unworkable to include all the original candidates in the count, because the voting
software was not programmed to do the transfer and elimination stages whilst ‘saving’
candidates who would otherwise fall to be eliminated, and because the outcomes of
elections for different committees, earlier casual vacancy counts and the application



of quotas for protected characteristics and gender under articles 2.5-2.6 of the FPC
and rule 52 would or might all have a bearing on more junior committees and quotas.
He submitted that the system was ‘broken’ because it was attempting to apply an
ambiguous ERS procedure for hand-counted paper ballots to a digitally-conducted
election with a very wide field of candidates for large committees. He informed us that
following a report by him, the Party was introducing new software and had amended
some of the regulations for the future.

FINDINGS OF THE CASE PANEL

23. We have a great deal of sympathy for the Respondent. All the parties prefaced their
submissions with a disclaimer that they were not experts in STV. The process is, on
any view, complex and entails a large number of individual mathematical operations
which are extremely difficult to follow. The Election Regulations incorporated by
reference a lengthy and outdated Manual which is not straightforward to work with.
Nevertheless, our task is to interpret these documents, to try to make sense of them
as a whole.

24, The Regulations are not silent as to how the counting process is to be conducted,
insofar as regulations 18 incorporates the ERS Manual by reference, subject to
regulation 53. In our view, the first and second sentences of regulation 53 do not
expressly or impliedly contradict the requirement in regulation 18 to conduct the count
in accordance with the ERS Manual, insofar as the Manual dictates which candidates
should be included in the initial STV counting stage. That requirement therefore
continues to apply. The second sentence of paragraph 53 means that the
constitutional provisions on quotas for balancing gender and protected characteristics
may, where relevant, require adjustments to the outputs of the Manual’s STV process
by applying regulation 52.

25. The question is accordingly what the Manual requires by this paragraph*:

‘The vacancy may be filled by recounting all the original voting papers for the
constituency, passing over all preferences for the vacating representative, and
for any other candidate who now withdraws. With the provision that no other
previously elected representative should be excluded, the count proceeds until
a stage when a new representative has been elected. This representative,
together with the surviving representatives, will reflect the original wishes of
the electorate’

4 Unfortunately, this paragraph is unnumbered in the Manual.



26.

27.

In our view, the literal text of the statements that ‘no previously elected representative
should be excluded’, together with references to ‘surviving’ representatives must
mean that the previously elected representatives (other than those who caused a
vacancy) are to be included in the counting, but not eliminated. We are also persuaded
that this literal interpretation makes sense in terms of the expressed purpose to
‘reflect the original wishes of the electorate’, because the outcome would best accord
with the logic behind the normal fractional mathematics when votes above a surplus
are transferred, ensuring that the preferences of those electors preferring previously
successful candidates do not weigh more heavily than the preferences of other
electors.

For those reasons, we allow the appeal as we find that the Appellants’ interpretation
was correct.

In our view, the wording towards the end of regulation 53 about ensuring that ‘all
candidates originally elected so remain’ obviously cannot have been intended to
contradict the express injunction to ‘pass over any preferences for any candidate
causing a vacancy’ that sits immediately before it within the same regulation. It has to
preclude saving such candidates (who will have resigned, died or otherwise removed,
the very point of the election being to replace them). It must mean the remaining
originally elected candidates. This is consistent with the wider requirement in the
relevant paragraph in the Manual that ‘no other previously elected representative
should be excluded’, which we take to potentially include existing substitutes elected
following previous casual vacancies who have not in turn themselves withdrawn or
caused a vacancy, as well as continuing originally returned candidates.

REMEDY

28.

29.

The Appellants all requested us to direct that all the relevant casual vacancy recounts
should be redone, and any incorrectly returned officers unseated and substituted.

The Case Panel did not consider it to be justified to re-run the counts, for these

reasons:

(a) The Appellants were not able to provide positive evidence demonstrating on
the balance of probabilities that the results would have been different for any
particular candidate. The evidence was that an earlier recount for a Federal
Board casual vacancy (not subject to challenge, and for a smaller number of
posts) had been run under both methods on 12 January 2024 and the same
candidate would have been returned under either method. All parties agreed
that the only way to tell whether the outcomes would have been different
would be to re-run all the counts.
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(b) The evidence was that re-running all the counts would require a full day of the
Company Secretary’s time.

(c) No other unsuccessful candidates in these elections, apart from Mssrs Keynes
and Barnsdale, had appealed or wished to participate in this appeal.

(d) Owing to the lapse of time, the terms of these committees will come to an end
in November.

(e) Disturbing the elections might give rise to disputes about whether committees
had been quorate or particular decisions were valid on particular historic dates.

(f) The Appellants agreed that the main thing, from their perspective, was that a
clear ruling was given on the interpretation of the Election Regulations, for the
future conduct of elections.

We therefore allow the appeal and this decision interpreting the Election Regulations
and ERS Manual will hopefully provide clarity for future casual vacancy counts to the
extent that the newly amended Regulations retain the previous wording.

13 August 2025
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